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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
HABIMANA DEZIRE,
Defendant-Appellant.

NOS. 44196 & 44197
Ada County Case Nos.
CR-2009-15513 & 2015-17229

RESPONDENT'S BRIEF

Issue
Has Dezire failed to establish that the district court abused its discretion by
imposing a unified sentence of four years, with one year fixed, upon his guilty plea to
battery on a law enforcement officer?

Dezire Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
While on probation for felony domestic violence in the presence of a child in
Docket No. 44196 (R., pp.51-56), Dezire was charged, in Docket No. 44197, with four
counts of battering a police officer and with one count each of misdemeanor battery and
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misdemeanor resisting and obstructing (R., pp.142-44). Dezire admitted to having
violated his probation in Docket No. 44196 (R., p.111), and the district court reinstated
his probation (R., pp.114-19). In Docket No. 44197, Dezire pled guilty to battery on a
law enforcement officer, and the district court imposed a unified sentence of four years,
with one year fixed, but suspended the sentence and placed him on probation. (R.,
pp.152-60, 163-68.) The court ordered Dezire’s sentence in Docket No. 44197 to run
consecutively to his sentence in Docket No. 44196. (R., p.164.) Dezire filed timely
notices of appeal in both cases. (R., pp.119-21, 171-73.)
On appeal, Dezire does not challenge the district court’s decision to reinstate his
probation in Docket No. 44196. (Appellant’s brief, p.3.) He does, however, argue his
underlying sentence in Docket No. 44197 is excessive in light of “his refugee status,
gainful employment, and alcohol abuse issues.” (Appellant’s brief, pp.4-7.) The record
supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
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facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for battery on a law enforcement officer is five
years. I.C. §§ 18-915(3), -903(a). The district court imposed a unified sentence of four
years, with one year fixed, which falls well within the statutory guidelines. (R., pp.16368.) At sentencing, the district court addressed the seriousness of the crime, Dezire’s
alcohol abuse, and his previous success on probation. (4/1/16 Tr., p.48, L.15 – p.51,
L.12.) The state submits that Dezire has failed to establish an abuse of discretion, for
reasons more fully set forth in the attached excerpt of the sentencing hearing transcript,
which the state adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Dezire’s conviction and
sentence in Docket No. 44197 and the district court’s order reinstating his probation in
Docket No. 44196.

DATED this 7th day of October, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 7th day of October, 2016, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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TIJE COURT: Okay. Go ahead.
THE DEFENDANT (Through the interpreter): I
was really trying to stop drinking alcohol. It
had been a while. But from the time when r fought
with my wife, when l got out they gave me
probation for over the eight yean.. So I stopped
taking the alcohol because I was afraid I would go
back to jail.
nut then I went through the divorce.
Then in 2015 is when I realized that I don't have
a family, and I'm all by myself. And that is when
I started associating with people who drink
alcohol.
It was good, because I WIIS able lo go
to judge and see other people, speaking SWAHELBE
for all my people. In 20 IS is when I came up on
that problem, but before that I was really trying.
r had been arrested and taken by
immigration people to Utah. They tried to take me
hack home. T don't know where my parent!! are, and
that's when they decided to let me go, and I come
back here.
So my request Is to ask for your
forgiveness. I am not going to talk too much, but
this is my seeond time, and I do not want to go

'-·--·- ···- - - - - - - · - -··-····-- ·-··
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children.
So maybe I can try and find a wife. I
think I have all these problems, because I don't
have a family, rdon't have a woman. So I'm
trying to get married again so that r can be okay.
That's what I wanted to talk about.
TIJE COURT: All right. 11tank you, sir.
Let me ask you as well, you have been
able to communicate well with Ms. Mwangi during
the hearing today?
THE DEFENDANT (Through the Interpreter):
Ye:s.
THE COURT: Thank you. I'll just start by
saying, rve reviewed all of the presentence
investigation materials. Idaho law requires me to
consider four goals of criminal sentencing in
every case. The first and foremost goal is
protection of the community. Another goal is
deterrence of the defendant and othcNt who might
be predisposed or Inclined to commit the same
offense, rehabilitation of the offender, end then
punislunent of the offender.
Here it seems to me that the nature of

... .................. - ···-~.... -.........-. ..----·---·--··- ···--. --· ·-·--· - ··Page 49
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1 the offense warrants a meaningful punishment. The

1
2

2 defendant engaged in essentially hand-to-hand
3 combat with law enforcement officers. Certainly
4 law enforcement officers have a job that is

3
4

!5 difficult enough without having to deal with the

5
6

6 prospect of people who wtll flght with them. bite
7 them, scratch them, do the things that the
8 defendant did here. Those kinds of behaviors do
9 demand an appropriate punislunent,
10
Now, in the way of mitigation, I think
11 it's important to consider the defendant's
12 performance on probation in the 2009 case up until
13 this point.
14
The defendant was placed on probation
15 in that case in late 2009. It was approximately
16 six years from that point until the defendant's
17 new crime here. There were not additional at
18 least filed probation violations charged in court.
19 That tends to suggest that the defendant is
20 amenable to community supervision although, as
21 I've said, this particular episode Willi disturbing.
22 this alcohol-fueled fight with law enforcement
23 officers and warrant~ of punishment.
24
One of the options that I suppose is
25 theoretically available is a rider as tho state
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has recommended. It seems unlikely, very wdikely
to me, that that would be workable. I don't think
that the defendant's English language skills are
adequate to allow him to participate meaningfully
in a rider. I suspect Mr. Geddes is correct that
the Department of Correction would not accept him
for inclusion in rider programs. [just don't
think it's a workable option.
[ do think. however, that some time in
custody is an appropriate punishment for the
offense and that the length of time a rider takes
is probably in the ballpark for what is an
appropriate punishment.
Now, there would be a couple of ways to
try to administer that kind of time in custody,
and one would be with a short fixed tcnn imposed
prison sentence. I could do that today.
Another would be reinstatement on
probation in the 2009 case, a probation sentence
in the 20 IS case, with a stint in the Ada County
Jail as a condition of probation.
J think that the latter of those
options is a suitable way to go here. l think it
affords the defendant - it affords a suitable
punishment option here for the defendant, given
7 (Pages 47 to 50)
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You will be •• this sentence will be
2 11u11pcndcd, and you will he rl11ccd on prohation.

apparently been successful on probation for a
period of six years.
I think he deserves some credit or
recognition on that point. I think some
additional time In custody wlll help reenforce the
message that this kind of behavior is absolutely
unacceptable and will not be tolerated. And that
if the defendant engages in further misbehavior,
he is facing a substantial prison sentence as a
result of that.
All right. So all of this said,
Mr. Dezire •• I'm not sure exactly sure how to
address you at this point - but I will on your
plea of guilty to the crime of battery on a law
enforcement officer, the 2015 case, I find you
guilty. f will sentence you to the custody of the
Idaho State Board of Correction under the unified
sentence law of the State of Idaho for an
aggregate tenn of four years. rn specify a
minimum period of confinement of one year and a
subse<juent indetenninatc period of confinement of
three years. This sentence will run consecutive
to your sentence In the 2009 case.
• •-'
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3 And I'll get to the conditions of probation with
4 you in a moment.
!
As to the 2009 case, on your admission
6 that you violated the tenns of your probation, I

7 flnd you In violation. I'm going to revoke and
8 reinstate your probation, and I will again get to
9 the consequences of that momentarily.
10
Now, I suppose I want to ask counsel,
11 the requirement for consecutive sentencing would
12 certainly apply to the underlying prison
13 sentences. I don't know that that's the same
14 thing as saying that the probation tenns have to
15 stack. Is it, Mr. McDevitt, Mr. Geddes?
16
llte defendant has nine years of
l 7 probation essentially remaining on his sentence in
10 the 2009 case. I'm not sure whether it's
19 necessarily a good or healthy thing to add another
20 five years or four years or what have you in
21 either case, the newer case on top of that. Am I
22 required to do that?
23
MR. MCDEVfIT: I'm not aware of that,
24 Your Honor. It just says ifa penitentiary
25 sentence is imposed, it haii to be consecutive.

~--•n--••• •---··- •--•·--- ·- • ·- -·--- - - -·- ··- -
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THE COURT: All right. Mr. Geddes, any
2 input?
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1 probation term coextensive with the length of the
2 sentence, prison sentence I've imposed in that
3 case today. So that will be four years. They

MR. GEDDES: No. I've seen judges do it
both ways, and it hasn't been appealed. And,
ultimately, I don't know of a case that actually
spocifically addresses the issue of the difference
between an Imposed sentence and a probation
sentence. The prosecutor is right, the statute
doesn't really specify.
THE COURT: All right. Thank you. I think
the correct view would be that the prison sentence
imposed, are required to be consecutive. I don't
think that that means that the probation tenns
have to be stacked, and I suppose I would have the
discretion in any event to order an extremely
short probation tenn in the second case ifl
thought they had to be stacked.
I think what I'm going do is continue
in the 2009 case with the full length of the
probation term that Judge Nevll[e Imposed at the
time of sentencing. So that probation tenn lasts
until November 30, I believe, of 2024. So there
is eight and a fraction years of probation left in
that case.
In the 2015 case, I'll make the

4 will be running - those two will not stack.
5 They'll be running at the same time.
6
Although, as I've indicated, if the
7 prison sentences or the probation tenns were
8 ultimately revoked here, the underlying prison
g sentences would run consecutive.
10
Okay. All that said, then, here will
11 be the tenns of probation. Probation is granted
12 to you and shall be accepted by you subject to all
13 of its tenns and conditions and with the
14 understanding that the court may at any time, in
15 case ofa violation of the terms of probation,
16 cause you to be returned to court for the
17 imposition of sentence as prescribed by law or any
18 other punishment the court may see fit to hand
19 down.
20
You'll be under the legal custody and
21 control of the director of probation and parole of
22 the State of Idaho and the district court with
23 supervised probation, and you'll be subject to the
2 4 rules of probation as prescribed by the Board of
25 Correction and the district court.
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